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BRIEF OF RESPONDENT. 


Tn order that the court may have a clear under- 
standing of the facts in this case we take the liberty 
of giving a brief history of the case. 

This action was oniginally started in the Dis- 
trict Court of the First Judicial District of the 


State of Idaho, and thereafter removed to the Dis- 


Ss 
trict Court of the United States for the District of 


Tdaho, northern division. 

The defendant conipany moved to strike out a 
large amount of the matter contained in the plain- 
tiff’s two causes of action, and thereafter lis honor, 
Judge Dictrich, sustained the motion as to a large 
part of the complaint and directed that said matter 
he stricken out. The defendant thereupon demur- 
ted to both causes of action as set forth in plaintiff’s 
eomplaint. The demurrer was thereafter presented 
and the Honorable District Judge sustained the 
same as to both causes of action. The appellant did 
not sce fit to amend his complaint but filed a speei- 
tic election to stand on the complaint. The election 


being in the following words: 
a = 


‘Phe plaintiff above named by Charles FE. 
Miller, his attorney, a demurrer to his com- 
plaint herein having been sustained, now here- 
in elects to stand upon the sufficieney of his said 
complaint and the count may proceed according- 
ly, 

CHARLES KE. MILLER, 
Attorney for Plaintiff, 
Residence and P. O. Address: 
Wallace, Tdaho.”’ 
Upon said cleetion having been filed and served 


the honorable District Judge entered a judginent 


— )— 


Gismissing the action. This judgment was entered 
m November, 1914. No further proceedings what- 
ever were taken by the plaintiff or appellant herein 
until the 31st day of March, 1915, when a citation in 
error was served upon the respondent. 

No hill of exceptions or other record in the ease 
was ever served upon the respondent, other than a 
hill of exceptions upon the motion to strike out parts 
of plaintiff’s complain; but no bill of exceptions for 
the final reerd in this ease has ever been served up- 
en respondent, and at thist ime respondent does not 
knew what has been inel™467 in the record sent up. 
io this court. No printed record has ever been serv- 
ed upon respondent and at the time of preparing 
this brief respondent does not know what the record 
will contain, and, therefore, cannot refer to the 
printed record by page and folio as required by the 


rules of this comt. Subdivision Or mera, 2 leans 24) 


STATEMENT AND AUTHORITIES ON THE 
ORDER OF THE COURT STRIKING 
OUT PARTS OF THE COM- 

PEA NG 

In the brief which has been served the appel- 
lant specifies as error the striking out of certain 
parts of the complaint by the Hon. Dist. Judge. We 
do not think that under the conditions of the record 


this mater can he eonsidered at this time: but if the 


Bai pa 


court should decide to consider the same we respect- 
fully -ebinit that the ruling of the lower court was 
corre: | nd . -_ 

The part alleged in plaintiff’s brief to have 
been stricken out—whielh is the only record tha has 
been served upon the respondent setting forth such 
racts,—heing the matters assigned as the first error, 
we think are.not well taken. — It matters not wheth- 
er plaintiff was a millionaire or owned nothing, he 
contracted with the defendant to perform certain 
serviees and his financial abilttv was not made a 
part of the written contract. The contract was full 
and complete in its terms. It should not now be add- 
ed to or ehanged by parol and this plaintiff is at- 
rempting to do. Tf the contract was breached by the 
cefendant wrongfully, the plaintiff has a eanse of | 
action, whether he be milhonaire or pauper, and the | 
allegations in his complaint as to what his assets 
were or that the defendant knew them are inmater- 
ial. 

The matters alleged on page ten of the brief as 
having been stricken from the complaint are also 
MMmaterial. If matters not what plaintiff had done, 


rly 


whether he had spent all of his money or whether he 
ah f 


still had a millon dollars. his wonld not give rise 


to any cause of action nor he any part of a cause of 


action. This is also tre of the seeond matter set 


t 


ree 


forth on that page of the brief, because if, as before 
stated, the contract was breached by defendant 
wrongfully, a cause of action arose and it made no 
difference whether plaintiff had exhausted all of 
his resources or not, because if he had a right of 
action the right of action accrued to him regardless 
of what he had left or what he had spent. 

The ease of Skagit Railwav and Lumber Co. vs. 
Cole, 2 Wash. 57, cited by council is not in point, as 
it will be noticed by a reading of that case that it 
specifically states that the party bringing the ac- 
tion had no moneys to carry on the contract with, 
and that defendant specifically understood and 
agreed to furnish plaintiff the reasonable market 
price of all provisions and logging supplies needed 
by him to earry on the work under the provisions of 
the contract, and it was because of the refusal to 
comply with this provision of the contract that 
plaintiff claimed a right to maintain the action. 
Here there is no such a contract as this, neither is 
there anv allegation that defendant made anv agrec- 
ment to do any such act, then, therefore, it is no part 
of the cause of action. In the ease cited bv counsel 
it was the breach of this covenant of the contract 
which gave rise to te cause of action, while here the 
alleged breach does not consist in any of the thines 


stricken out whatever, and therefore they are en- 


ieee 


tirely immaterial. If the complaint states a cause 
of action at all it states it without these matters be- 
mg therein. If it does not state a cause of action 
without these, their addition does not assist it in so 
doing. This was the view taken by the learned 


District Judge and we submit it is correct. 


STATEMENT OF FACTS. 

ln order that the court may understand the faets 
in this case it is in reality but necessary to read the 
written contract upon which the causes of action are 
based. Plaintiff in his complaint has pleaded con- 
siderable but the real cause of action is exhibits A 
and B, and the only matters alleged in plaintiff’s 
complaint which are at all material are those alle- 
vations in which he alleges, or attempts to allege, a 
breach of the contract by the respondent. 

In Exhibit A the appellant contracts with the 
respondent to remove celtain tinber located on the 
land belonging to respondent in’ Shoshone County, 
Idaho. This contract provides, among other things, 
the following: 

“That said logs shall be scaled with a Serib- 
ner Decimal A Rule by a scaler to be mutual- 

lv agreed upon by the parties hereto, each to 

pay one-half of said sealer’s wages, the party 

of the first part to board said scaler at his ex- 


pense, * * * “Dhat the sparty of dhe Wrst 


ee 


part agrees to furnish receipts for all of the la- 
hor performed on the above mentioned logs, or 
satisfactory evidence tha said labor has been 
fully paid; also receipts for payments of all 
supplies used in logging the timber, or satisfac- 
tory evidence that said supplies have been fully 
ad,” ” 
That part of the contract which provides for 
the time of payment, and which is the — essential 


peint involved in this appeal is as follows: 


‘In consideration of the stipulations herein 
to be fully performed by the’ party of the first 
part, the ~artyv of the second nart agree to pay 
to said paity of the first nart on the 15th day of 
sach month thiee and 25-100 dollars per M foot, 
hoard measure, for all said white ~ine and vel- 
low pine logs which shall bave been placed on 
skids by the party of the first part during the 
proceeding calendar month, providing, however, 
that the paity of the first part shall have roads 
made from said skidways to the banking ground 
on Pine Creek without additional expense, ex- 
cepting for hauling and Two and 25-100 Dollars 
per M. feet, board measure, on the 15th day of 
each month for all said white pine and vellow 
“ase Toos which shall have been hauled and float 


elin Pine Creek by the party of the first part 


ome 


during the preceding calendar month and the 
balance of $1.00 per M. feet board measure on 
the 15th day of each month, for all said white 
pine and vellow pine logs delivered in the Main 
Kork (North) of Coeur d’Alene River during 


the preceding ealendar month.”’ 


These are the provisions of the contract upon 
whieh the first cause of aetion is based. The two 
contracts will be presented separately as thev have 
in reality no connection. 

The demurrer filed by the respondent ealls spee- 
ial attention to the insufficieneyv of the complaint and 
was a special demurrer, — Subdivision 3 of para- 
graph one of the demurrer being to the effeet that 
the complaint did not show that the compensation 
was due for the reason that the plaintiff had not al- 
leged, stated or shown that he had built the mght of 
way over which to haul the logs to Pine Creek, as 
provided for in the contract. 

As it was upon this particular point that his 
honor, Judge Dietrieh, sustained the demurrer to 
this cause of action we will present it first. 

The other grounds of demurrer were to the ef- 
feet that the logs were to be sealed by a sealer to bs 
mutually agreed non, and that until this was done 
the plaintiff was not entitled to compensation. The 


plaintiff was to furnish receipts for all supplies 


em 


used in logging the land before he was entitled to 
the money. Paragraph two of the demurrer was 
upon the ground that plaintiff had failed to allege 
that he had seemed the logging right of way or road 
to haul the logs over, or that the 10ad had been built 
so that the logs could be hauled to Pine Creek. Sub- 
division 2 of paragraph one was as to certain ele- 
ments of damage claimed; and subdivision ‘¢’’ of 
paragraph two was that there were two causes of ac- 


tion bNproperly united in one complaint. 


ARGUMENT AND AUTHORITIES. 
sounsel in his brief filed hereim has discussed 
many things which are, in our opinion, muanaterial 
te the issues presented. 

Jonmnencing on pages 16 of his brief and eon- 
tinuing down thiu all the matter of damages scems 
to us to be entirely out of place in view of the 
evounds upon which the demurrer was sustained; 
and upon this question it seems to us to be out of 
place to attempt to submit authorities. 

Rule 10 of the District Court of Idaho provides, 
among other things: 

“Tn actions at law the pleadings shall be in 
accordance with the laws of the state as the same 
shall exist at the time in question.”’ 

In Idaho there is no such thing as a motion to 


make a complaint more definite and certain, but 


=a 


this is reached by special demurrex, 

“Any ambiguity or uncertainty therein 
could only be reached by special demurrer al- 
leging such grounds and pointing out the defect 
speeifically.”’ . 


Naylor vu. Vermont Loan & Trust Co., 6 Ida. 


Yornie v. Blackfoot: Land & Water Co., 15 
Ida, 56, 

The demurrer in the ease at bar is special and 
pots out the ambiguities and uncertainties ceom- 
plained of in detail. 

Taking up the demurrer, first upon the ground 
sustaimed by the honorable District Judge, we desire 
to call particular attention to a part of the honorable 
District Judge’s statement im the memorandum de- 
cision sustaining the demurrer. In this his honor 
said as follows: ; 

oe 6 6 it is provided that thes "iiss 
payment shall be made to the plaintiff at a cer 
tain time, in case that at sueh time the plaintiff 
shall have built roads from the skidways to the 
banking ground on Pine Creek so that the logs 
ean be hauled to Pine Creek without additional 
expense, Under a fair construction of the con- 
tract the building of these roads is a eondition 


precedent to the maturity of the obligation to 


Sale 


make the first payment. It is nossible that the 
plaintiff intended to plead the construction of 
these roads, but there is no direct allegation to 
that effect and there is no reasonable inference. 
It is alleged that he, the plaintiff, spent certain 
moneys for that purpose, but that faet alone 
does not imply the completion of the road. I 
think if it be a fact that the road is completed 
there should be inserted a positive statement 
to the effect that this provision of the contract 
has been complied with. This insertion may 
be made by interlineation, if the plaintiff so 


desires, ”’ 


It will thus be seen that the court held in sus- 
taining the demurrer that if plaintiff had complhed 
with his contract all that it would be necessary for 
him to do would be to make a short interlineation al- 
leging that fact, but plaintiff refused to make this 
amendment. The only fair inference from the 
plaintiff’s action is that he could not make such an 
allegation for the reason that he had not performed 
this part of the contract. [Tn other words, it is prae- 
tically an admission that plaintiff had not baalt the 
road from the shidways to the banking ground on 
Pine Crech so that logs could be hauled to Pine 


Creek without additional expense. 


ee Ws 


In order that the court may understand this 
part of the contract, it should be viewed in the ght 
of circumstances surrounding logging operations in 
North Idaho, with which is honor, Judge Dietrich, 
was familar, and which knowledge he used in pass- 
ing upon this question. These logs were to be cut 
several miles from the river in which they were to 
be floated ont to market. The defendant had no 
ight of wayvefrom its lands where the logs were be- 
ing cut to this river. Tn letting the contract. it was 
explicitly provided that plaintiff should secure this 
light of way and build these roads so that logs when 
eut could be readily brought to market. Without 
this right of way and road having been obtained and 
the road built the logs would be valueless when eut, 
as there would be no way to bring them to market ; 
and in order that they night not be cut and left on 
the skids to waste the defendant expheithy provid- 
ed that the money, which was to be due when the logs 
were put on the skids, should be paid provided the 
road was built so that the logs could be hauled out 
without additional e pense, because if the right of 
way was obtained and the road built and plaintiff 
for any reason failed to bring the logs out of woods, 
then the defendant would have an opportunity to 
secure the services of others to put the logs in and 


thereby save its property from loss, but if the right 


Se: 


of wav was not obtained and the road built the de- 
fendant would then be at the merey of every one 
over whose land the right of way would have to be 


secured in order to take its logs to market. 


It was unquestionably the intention of the par- 
ties that the right of wav should be obtained and 
the road built before anv money whatever became 
due to the plaintiff and therefore as held by his hon- 
or Judge Deitrich, the maturity of the obhgation de 
pended upon the securing of the right of way and 
building the road. And as plaintiff had not alleg- 
ed these facts, under a special demurrer, the com- 
plaint did not state sufficient facts to show the ma- 
tulity of the obligation sued on, and in view of the 
fact that the court authorized an amendment bv in- 
terlineation, 1t is only fair to assnme that this road 
was never built, and therefore that the meght to this 
money never matured , because had it been other- 
wise the plaintiff would have amended by a short in- 


te1lineation and saved the exnense of this appeal. 


is to become due piovided a certain act has been per- 
formed, that it is then incumbent unon the party 
claiming the money to be due under the contract to 
allege specificall~ that the thing which matures the 
chligation, that is, the act which the contract speci- 


Briefly stated, our position is that where money 


| 


fied should be done to entitle the party to payment. 
had been performed. 

The money was to be paid at a certain time pro- 
vided voads had been made so that the logs could be 
liauled without any additonal expense, excepting 
for the hauling charge alone. It is our contention 
that the very expheit conditions of this contract sett- 
ing the maturity of this obligation on the 15th of 
each month was conditional upon the roads having 
been built. In other words, the money was not due 
on the 15th of the month unless the roads were built. 
We take it that the word ‘‘provided’? makes a eondi- 
tion the performance of which must be alleged be- 
fore the complaimt shows a maturity of the obliga- 


tion of the right to claim the benefit of the eondition 


“We think the term ‘‘provided’’, as here 
used, must be construed as a condition, for such 
is clearly the intention of the parties. ‘ Pro- 
vided”? is defined by Webster as: ‘On condi- 
tion; by stipulation.” Mr. Bouvier, in his Law 
Dictionary, says: *'A proviso always implies a 
condition, unless subsequent words change it to 
a covenant.”” Mr. Anderson, in his Di-tionary 
of aay, Savs of “provide”: “No Svord heures 
expresses a condition, and it is always so taken, 
unless the context shows that the intent was to 


ereate a covenant,” 


5 


i Ormsby v. Phenixc Ins. Co., 58 N. W. 301- 
Gg 308 ; 
DeWitt vs. Kaufman County, 66S. W. 224. 


The Cireuit Court of the Fourth District in pass- 


ing upon this question said as follows: 


‘When one act is to be done by one party 
before another act, which is the consideration 
of it, is to be done by the other, the covenants 
are dependent, and the other is not bound to. 
perform until the first act has been done, be- 
cause the first act is a condition precedent — to 
performance of the other; and, in all cases 
where covenants are dependent, they are in the 
nature of conditions precedent, and must be 
performed in the order of time in which per- 
formance is provided for in the covenant; and, 
in determining whether covenants are depen- 
> nt or independent, the intention of the parties 
and the good sense of the case will be regarded 
rather than the technical sense of the word 
used.”’ 


Huggins . Daley, 77 Fed. 606, p. 610. 


We think this case aptly applies here, because 
the thing to be done by the appellant in this ease be- 
fore he was entitled to payment was, not only to skid _ 


the logs, but to have roads made from the skidways 


abigifeies. 


te the banking grounds so that the logs could be 
hauled without additional expense; and Ins right to 
compensation was dependent upon having this work 
and labor performed, his act was a eondition pre- 
cedent to being entitled to anv money whatever, and 
was to be performed in the order of time specified 
in the contract namely, he was to have the work done 
hefore being entitled to anv money whatever, And 
we respectfully submit that by reason thereof, and 
the faihne of complainant to allege anything which 
even intimates that he has performed this condition, 


there is nothing to show the money ever became due, 


The other giounds of the demurrer are simply 
that Exhibit A, which is attached to the complaint 
and made a part of it, shows that certain measure- 
ments were to be made by a third party as a condi- 
tion precedent to the tight of recoxe@rs. Tigi Sains 
stance the contract e@ plicitly provides: ‘that the 
logs shall be sealed with a Seribner dee’l A Rule by 
a sealer to be mutually agreed upon by the parties 
hereto.” In other words, here it is agreed Ahat a 
eertain person, or persons, to be elected by the par- 
ties, shall measine the logs or set the amount for 
whieh compensation is to be paid, and it if con- 
dition precedent to the party’s right of recovery that 
such party shall have made the estimate. And_ hbe- 


fore the party is entitled to compensation for do- 


(T= 


ing the work the sealer must have been agreed upon 
between the parties, or else the party seeking the 
compensation must make some allegation as to why 
this was not done, or show that through no fault of 
his this negleet occurred, because stwiely the Stack- 
Gibbs Lumber Company cannot be held or required 
te pay for logs until they are sealed in the manner 
provided by the contract; and this being a condition 
piecedent te the plaintiff’s right to compensation, 
he states no cause of action until he alleges and 
shows that these logs weie sealed as provided in the 
cvontiact, o1 shows some reason why the same was 


not done. 


“So if the contract is to be performed to 
the satisfaction of a third person, as where the 
certificate of an engineer or architect is required 
or the price to be paid is dependent upon his de- 
cision as to the quantity, quality, or price of ma- 
terials, or the qualitv of workmanship, it: must 
he alleged that the person designated has per- 
formed the stipulated condition, since wntil this 
is done or its performance ercused the plaintiff 
has no right of action, And if the plaintiff fails 
to allege performance of the condition in de> 
elaring on the contract he must be nonsuited on 
the ground of variance, the contract alleged be- 


ing absolute, while that proved is conditional. 


si 


Seo if the contract is truby stated, but the aver- 
ment of a performanee of the condition is omit- 
ted, the pleading will be held bad on demurrer 
or in arrest of judgment as. showing. no: eanse of 
action, or the plaintiff will be nonsuited beeause 
his evidenee shows no right of action, And a 
certificate given after the eommencement of 
the aetion comes too late to save the plaintiff’s 
ease.”’ . 

9 Cye. TOO: para. b. 

“Lf the plaintiff’s right of action depends 
upon a condition precedent, he must allege and 
prove the fulfilhnent of the condition or a legal 
excuse for its nonfulfillment. And of he omits 
such allegation, his declaration, complaint or 
petition will be bad on demurrer,”’ 

9 @yc 699: 


The plaintiff states that he has alleged that ‘‘the 
logs im payment for which the defendant had default 
ed had heen sealed as required by the contraet.’’ Tf 
we tale him at lis word he is stating no eause of ac- 
tion, bat has only stated a conehision of law. His 
allegation that ‘‘the logs have been sealed as requir- 
cd by said ¢ontract”’, is not a statement of any fact 
but a statement as to a conclusion of law and pre- 
scats no issuable fact in this case. Suppose defen- 


dant. should demy that the logs have heen sealed as 1e- 


ee 


oe. 


quired by the contract, the eourt then would have no 
issuable fact before it. It would simply have a legal 
conclusion as to the requirements of the contract and 
would have no statement of facts as to what had ac- 


tually been done. 


Counsel has not cited a single authority in oppo- 
sition to those cited by the defendant to the effect 
that where work is to be measured by a third person, 
and the money is to be paid by the rate of compen- 
sation fixed by a third person, that it must be shown 
that sueh adjustment has been made, or the measure 
of compensation ascertained by such third person 
before a cause of action arises, and without this be- 


ing alleged the complaint is certainly defective. 


“That an obligation to pay money may be 
dependent upon the action of a third person, 
over whom neither patty has any control and 
that payment cannot be exacted unless the spec- 
ified act is performed is familiar law.”’ 

9 Cyc 400. 


“It was alleged that he work had been 
completed and the contract fully performed on 
their part, but there was no allegation in regard 
to: the estimate by the engineer. The defendant 
deumerrer for insufficiene v and the demurrer was 


overruled. Held that these two counts were 


Sp 


fod 


bad because of the omission in respect to an es- 
timate as provided by the contract.”’ 

Loup et al v. California So. Ry. Co., 63 Cal. 
97. In the opinion the court says: 

“In Smith v. Briggs, 3 Denio, 73, defen- 
dant had eovenanted to pay the plaintiff for do- 
ing the carpenter work of certain houses, when 
he should receive from the arehitect lis eertifi- 
eate that the work was fully and completely fin- 
ished accordng to the specifications annexed to 
the contract, and it was held that the giving of 
the certificate by the arehitect was a condition 
precedent, the per formance of which imust be 
averred in the declatation in an aetion to recov- 
er payment of the work. Morgan v. Birnie, 9, 
Bing. 672, 1s the same effect; and this court in 
Tlolmes ve Richet, 56 Cal. 307: affirmed the 
same dortiine. “If,” savs Mi. Justiee Bram- 
well, in Ailiot v. Royal Kar. Assurance Co, 1h. 
R. 2, Ex. 2845, ‘tthe original agreement is not 
simply to pay a sum of money, but that a sum of 
money shall be paid if something else happen. 
and that something else is that a third person 
shall settle the amount, then no cause of aetion 
arises until the third party has so assessed the 
sum. for fo say the contrary would be to give the 


party a different measure if rate of cCompensa- 


a) ae 


tion from that for which he bargained.”’ ‘‘ And,” 
says the Supreme Court of Vermont, in //er- 
rick vs, Belknap, 27 Vt. 673, “Tf payment for 
the work performed is dependent upon, and to 
be made according to the enginecr’s estimates. 
as to its amount, and the employing party per- 
forms its duty in reference to the employment 
of suitable engineers, ete., the obligation to pay 
will not arise until such estimates are made, un- 
less no estimates have been made through the 
neglect or fault of the engineer or of the party 
who employs him.’’ 

“These cases establish the preposition that 
the action in hand was according to the allega- 
tions of the complaint, prematuiely brought, 
and the demurrer to the complaint ought — to 
have been sustained.”’ 


Loup et al v. California So. Ry Co. supra. 


It is exactly the same here. There is no allega- 


tion regarding the sealing of these logs and until 


that was done the amount of compensation to he 


paid the plaintiff was never ascertained, and it was 


to be ascertained im the way provided by the con- 


tract, namely, the estimates of the scaler agreed up- 


on, and until plaintiff alleges that that has been 


done he has not alleged a cause of action. 


The same question was also involved in the case 


ye 


canst mal 


of MeNamara et al v. Harrison et al, 46 N. W. 978, 
in the Supreme Court of Towa and citing the case 


above referred to and other eases the eourt said: 


“Until it is shown that the chief engineer 
has made the required certificate or there is 
some good reason shown why it has not been 
furnished, no action can be maintained,”’ 

“Where the parties in their contract fix on 
a certain mode by which the amount to be paid 
shall be ascertained, the party who seeks en- 
forcement of the agreement must show that he 
has done everything on his part which could be 
done to carry it inte efrear. 

United States v. Roboson, 9 Peters, 319, 9 

Law kid. 142. 

A large number of authorities are collected in 
Holmes vs. Richet, 56 Cal. 307, beginning on page 
312 of the opinion the court, among other things. 
savs as follows: 

“Tn other words, was it not a condition pre- 
cedent to any right of action, that he value of 
the extra work shonld be determined in the mode 
provided by the contvact ?™ 
The court, after having asked the question, 

then determines it in the affirmative. We think no 


authorities can be found holding other than this and 


oo 


antil a proper ease is made out by the plaintiff so 
that the parties upon the trial will know exactly 
what 0 meet and what witnesses to prepare for at 
the trial, it is impossible for them to properly pre- 


sent their defense. 


We think theie can be no question but what it 
was the intention of the parties mm this contract that 
before either the plaintiff was entitled to any monev 
ov the defendant was to be compelled to pay there- 
for, that the logs were to be sealed by some sealer 
mutually agreed upon between them, and the com- 
rlaint is silent as to the alleging tha anv such sealer 
was agreed upon or anything which would excuse 
the omission of sealing of these logs by such sealer 
on the part of the plaintiff; and until such allega- 
tion is made, or some showing made as to why this 
condition was not performed, the plaintiff was not 
entiled to anv compensation under the contract. 

The second ground of the first paragraph of the 
demurrer is as follows: 

‘That it appears fiom said contract, ‘Ex- 
Iihit A’’, attached to and made a part of said 
first cause of action, that said plaintiff was to 
furnish receipts for all labor performed on the 
above logs or satisfactory evidence that all la- 
bor had been fully paid, and also receipts for 


payment of all supplies used in the logging of 


an, 


said timber, or satisfactory evidence that the 
same had been fully paid for, and it appears 
from said contract that the same had been fully 
paid for, and it appears from said contraet that 
the furnishing of such receipts or satisfactory 
evidence was a eondition precedent to the right 
of compensation by said plaintiff, and said com- 
plaint does not allege, state or show that such 
labor or supplies were paid for by the plagntiff 
prior to said time or that such receipts or evi- 
dence was furnished to the defendant.” 

The contract itself provides as follows: 

“Phat the paity ofthe firsh pait sila 
nish receipts for all labor performed on the 
above logs or satisfactory evidence that said la- 
hor has been fully paid, also reeecipts for pay- 
ment of all supphes used in logging off the above 
mentioned tunber or satisfactory evidenee that 
said supphes should be fully »aid; that said 
paity of the first part shall fully perform their 
part of this contract and cut into said logs, 
skid, haul, float and diive all said white pine and 
yellow pine timber and deliver same in the main 
noith fork of the Coeur dAlene River on or be- 
fore June 1, 1914. exeept should the work of get- 
ting the white and vellow pine logs out bar the 


party of the first part be delaved from eanses 


— 


unavoidable that the time be extended by mu- 

tual consent of the paities hereto.”’ 

It is clear from a reading of the contract that 
it was the intention of the parties that at the time 
plaintiff should demand payment for any money 
due him for logs that he should furnish defendant 
with receipts for the pavment of labor and supplies. 
The couit in constiuing this contract will, of course, 
constiue it in the light of the situation of the parties 
and the reason for this provision being placed in 
the contract. The reason for placing this provision 
in the contiact was undoubtedly to protect the de- 
fendant in making payment so that whenever plain- 
uff should be entitled to anv money defendant 
world have evidence that no lability was outstand- 
ing for which its logs would be taken by mechanics’ 
wv Jabois’ liens. This also apples te the supplies. 
as at the tine this contract was made the supply Hen 
law of the state of Idaho was still in force and effect 
and the decisions of the Supreme Court of this state 
pullifving that law. as was done in the eases of An- 
derson against Gieat Northern Raihvay Company. 
feeida,, 463, and Itonovan, ete., vs. T11 State .Cedar 
Company, 25 Ida. +62, had not vet been rendered. It 
is plain upon the face of this contract that the de- 
rendant lumber company desired this evidence of 


pavinent at the time it made the various remittaness 
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so that plaintiff could not receive the full amount 
due him for work under the contract and at the same 
time allow his labor and supply bills to go unpaid, 
which would become a hen upon the saw logs and de- 
fendant’s property taken from him and it be eom- 
pelled to make double payment therefor, And while 
the eontract may not be exactly definite as to when 
this evidence was to be furnished viewed from the 
situation of the parties and the hegbt of the contract 
and conditions generally surrounding logging oper- 
ations, it shows clearly that it was intended that these 
receipts be furnished for the work and labor ‘per 
formed up to the time the payments became due in 
order that the umber cempany might protect. itself 
against laborers and supply liens, as otherwise, it 
would have to pay the contractor the full amount 
due him under the contract at the same time the logs 
would be responsible for all labor performed and 
all supplies furnished to that date, which would 
be no safeguard to it at all. The authorities hefore 
cited on the question of pleading a condition preee- 
dent we think equally apply to his, and that before 
plaintiff is entitled to a cause of action against the 
defendant he shonld be required to show that he has 
done and performed those things which entitl& him 
te compensation under the contract. 


Paragraph two of the demurrer is to the effect 
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that the complaint is ambiguous, unintelligible and 
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uncertain. Subdivision ‘‘a’’ of paragraph two is 


as follows: 


“That it alleges in paragraph six that said 
contract provided and required plaintiff to fur- 
nish all right of wav over which to haul logs to 
be eut from the land at his own expense and also 
alleges that plaintiff had expended for right of 
wav the sum of $200.00 and more than $1100.00 
for building and constructing such road and to 
fit the same for the purpose of hauling the logs 
to water, but does not allege, state or show that 
plaintiff had secured or had any legal contract 
for the right of wav or use of the road or an 
easement for hauling logs across the land from 
the place of the skidding of said logs to the 
place where they were to be delivered in Pine 
Creek, or that such road had been )uilt its entire 
distance sufficient or proper over which to haul 


said logs.”’ 


We think that when the parties entered into a 
contiact providing explicitly that the party of the 
first part should secure a right of wav over which 
to haul the logs, as is provided in the contract at-J 
tached to the complaint in this case, that this meant 


that he should seeure a legal right to do this,—one| 


es 


Which he could enforee,—one that would protect the 


defendant so that in paying to the plaintiff money( 


for the logs which had been cut and skidded the de- 
fendant would know that plaintiff would have an 
absolute right to haul these logs over the road in get- 
ting them out and delivering the same to it in the 
ereck, It certainly cannot be contended that-plain- 
tiff could go te every individual who owned land 
between the place where the logging operations were 
and Pine Creek and ask pelmission to cross his land, 
and without seeming anything moire than a verbal 
permission, revecabl» at will, compel defendant to 
make paviment of the full amount of money due un- 
der the contract. This would not be in aecordance 
with the intention of the parties. and to construe the 
contract in this way would do violence to its intbn- 
tien, a8 it is plain upon tle faee Of the contact tian 
defendant was te be protected im the payment whie? 
it was to Make by knowing that this right of wali 
been secured, and legally seenred, so that when it 
paid for the logs being cut and placed upon the skids 
it knew plaintiff would have the legal right of way 
to hand them from the skids to the banking grounds: 
and, as the complaint does not state or show that 
they ever secured any legal eontract therefor, the 
court will net presume that anv legal contract has 


heen secnred for the right of way, but will require 
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plaintiff to plead and show such fact. Neither does 
the complaint allege, state or show that this road had 
been built its entire distanee, and under the explicit 
wording of the contract it was necessary that this be 
done before any payments should be made by de- 
fendant. And the defendant in this case is at a loss 
to know whether the plaintiff is claiming that he did 
have a legal contract for the right of way; whether 
he is going to try to claim that he built the road its 
entire distance, or what his claim will be upon the 
trial of the case; and we thinkiwe should, and do,} 
have a right to require plaintiff to allege this so that 
we will know upon the trial.of the case what evi- 
dence to produce in order to meet plaintiff’s con- 
tention. If this is not explicitly alleged it would re- 
quire us to have a large number of witnesses pre- 
sent in order to meet the contentions that plaintiff 
may not urge and set forth when the case is ‘tried, 
and would inew: a large amount of expense to both 
paities needlessly, simply because of the ambiguity’ 
and uncertainty of the eemplaint. 

Subdivision ““b” of paragraph two goes rather 
to the pleading of special damages. The. plaintiff 
is secking In this case to recover for all profit which 
ne claims he wenld have made had he been allowed 
te fulfill this contract. He is also asking to recover 


all of the expenses which he has paid ovt. Tf he is 


bona 
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entitled to recover at all, only the loss which was aect- 
ually occasioned because of the breach of the contract 
would be all that he would be entitled to. In other 
words, if the building of the reads and cutting of the 
timber cost him $3.00 per thousand, and he was to 
receive $3.25 per thousand for cutting and skidding, 
then his measure of damages would be but twenty- 
five cents per thousand, and certainty he cannot col- 
lect that twenty-five cents per thousand and at the 
same time the money which he has expended — for 
building roads, labor employed and expense imeurr- 
ed in making that profit. To do so would be to en- 
title hin to recover more than he could have seenred 
had he performed the contract and would be requir- 
ing defendant to pay lim his piospective profits as 
well as his expenses, which he is ceitainly not entit- 
led to. 

Subdivision ‘*e’? of paragraph two of the com- 
plaint is the objection that two causes of action are 
improperly commingled and united im one count, 


the demurrer being as follows: 


“That im said first cause of action two 
-auses of action ale mproperly commingled and 
vnited in one, to-wit: <A cause of action for 
damages for alleged profits claimed to he re- 
coverable because of breach of contract, and al- 


so an alleged cause of action for moneys ex- 


pended as such damages in buying and building 
roads which cannot be recovered in the same 
cause of action with the alleged profit, for the 
reason that it creates in the same cause of action 
a different element of lability for damages to 


which the plaintiff is not entitled.”’ 


It seems to us clear that the two elements of 
damage stated in the first cause of action cannot be 
commingled, because if plaintiff is entitled to re- 
over his profit, then he would be made whole )e- 
eause of any damage sustained. But if at the same 
time he should also be entitled to recover special 
damages, such as expenses laid out in attempting to 
perform the contract and for such work as building 
roads, he would he recovering damages and lmpos- 
ing a double liability upon the defendant for a 
breach of the contract, which is unquestionably not 
permitted by any form of pleading nor any form of 
action, as only the actual damages suffered by the 
rarty is all that he can reeover: and the building of 
the road would not be a special element of damage 
any more than the loss of time, which would )e 
wholly consumed in the performance of the contract. 
Neon this we think any argument or citation of 
authorities would be out of place. 

There are, we admit, also two causes of action 


mMproperly united in the claim the plaintiff eat and 


oe. 


skidded logs for which, at the contract price, he was 
entdled to be paid the sun of $821.59 on the 15th 
of the month, whieh sum he was not pa.d; and in 
the further claim that the defendant repudiated the 
contract and prevented the plaintiff from fully per- 
forming the same by reason of whieh plaintiff lost 
the profits he would have made if he had not been 
prevented by the defendant from getting ahead, and 
also the sums of money which he had expended 
These two claims, however, growing out of the same 
contract, are distinct and separate, and cither could 
be sned upen elene and clearly constitute two separ- 
ate causes of action, The foundation for the claim 
for profits is that the defendant repudiated — the 
whole contract and prevented plaintiff from firthe, 
performing, while the other case of action is for 
work and service actually rendered by the plaintiff 
at the contract price. These two causes of action 
should have been separately stated. 

But there lies in the claim and canse of action 
for profits, because the plaintiff was prevented from 
fully performing the contiact, a more serious and 
vital defect than mere nnproper joinder. The elaim 
for profits and for the moneys expended shown im 
paragraph VETE of plaintiff's complaint, does not 
eontain facts sufficient to constinte a eause of — ac- 


tion, however clearly intended to be such. Tf the 


pogne 


allegations that the plaintiff was ‘‘prevented’’ bv 
the defendant and that the defendant ‘‘repudiated’”’ 
ie contract, stood alone in the pleading as against 
a demurrer, they might be sufficient though thev are 
obviously mere conelusions, but they do not stand 
alone, the plaintiff explaining that the ‘preven 
tion’? and “repudiation’’ relied upon consist in the 
failure of the defendant o make the payment for 
the jogs which the plaintiff had actually eut and 
skidded, and which was due on the 15th of the month 
The contiact is a divisible contract, the work done in 
each mont standing by itself and to be paid for on 
m@ fixed date at a fixed rate bv itself. The written 
contract on which the action is founded does not 
provide that the payment of each installment by the 
defendant is a condition piecedent to he plaintiff 
heing required to further perform his contract. The 
failuie to make such payment is the only act charg- 
ed against the defendant as ‘‘prevention’’ or ‘‘repud- 
iation.”’ {It is only when the plaintiff is actually 
prevented from performing the balance of the eon- 
tract that he is entitled to consider its as terminated 
and to sue for what he would have made upon it if 
he had been permitted to carry out his part of it. 
i’nder these conditions, on the face of the complaint 
and on the face of the wiitten contract. the cause of 


action for damages and the amounts expended by 


ie. 


reason of “prevention”? by the defendant cannot be 
sustained, 

Pabmer’®& Robertson. O. M. Rh. RR. Co., VB UU. 

LUE 

County of Chitsham te. Oberirolt, 18 Ll. 823; 

Kinney v. Sherman, 26 Ti. 520 

The reasoning is so complete and convincing 
in the opinion of Palmer & Robertson v. O. M. R. R. 
(‘o., supra, that if is unnecessary for us to elaborate- 


lv argue the point in this brief In this ease the 


court said: 


“T have examined all the authorities referr- 
ed to by counsel and have made diligent search 
mvself, but have found no case where the plain- 
tiff has been allowed to recover for losses sus- 
tained by not being permutted to eomplete the 
contract, unless he has been prevented from go- 
ing on with his work bv the positive affirma- 
tive act of the other party, or where the other 
paity has neglected to do some act without which 
the plaintiff could not, in the nature of things, 
go on with his contract; as where he refused to 
furnish a place wherem to ereet a building or to 
furnish matenial which bv the contract, was 6 
he put in the works and which was to be provid- 
ed, was to be put in the works and whieh was 


* * * 


to be provided by him, sut no where 


Hs ite 


have I found a case where the failure to pay the 
consideration for the work as it progresses, ac- 
cording to the terms of the agreement, has been 
held such an act of omission on the part of the 
defendant as to prevent the other party from 
completing the contract. It is undoubtedly true 
that the failure to make such payments may in 
point of fact leave the other party without the 
means of credit to go on and coniplete the job, 
but such is not the necessary result of such a 
failure, and we cannot safely adopt it as a con- 
elusion of law that it does prevent the paity 
mom cone on. * * * Whe contract iw- 
doubtedly may be so drawn as to make the pay- 
ment of a part of the consideration by install- 
ments as the work progresses, or at stated 
times independently of the progress of the work, 
a condition precedent to the further prosecution 
of the work and make its non-payment such a 
substantial violation of the contract as to auth- 
orize the other party to abandon the work and 
sue upon it, as for having been prevented from 
completing it by the act of the party who had 
thus failed to perform such condition piece- 
dent. But the law cannot infer such a conse- 
quence from the ordinary obligation to pay 


money at a particular time or upon the eonimple- 
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tion of a specified part of the work. In order 
to give a contract such an effect it should con- 
tain some provision showing that it was the in- 
tention of the parties that the nonpayment of 
the money as stipulated should produee such a 
sult apon theirnights, * *  * SBI ena 
intention must be found in the expressions used 
in the contract, and is not to be guessed at as be- 
ing probable from the extent or magnitude of 
the contraet, when there are no expressions in 
the contract, when there ave no expressions in 
the eontraet evincing such intention, which 
would be required to authorize such construc- 
tion were the subject matter of the contract less 
important or the amount of the payments with- 
held moive insignificant.”’ 


Palmer & Robertson. O. M. R. R. Co., suqyrai 


We respectfully and earnestly submit that the 
honorable District Judge did not err in sustaming 
the demurier to the complaint but that his ruling 
was correct and that as shown by the procedure in 
this ease, the plaintiff tacitly admitted his inability 
to plead those faets which are essential to make a 
cause of action; that the Honorable District Judge 
was correct in dismissing this action, especially in 
view of the fact that the plaintiff filed and served 


written notice of is refusal to plead any finthey, 


seeking rather to appeal and try and establish his 
right of action in this court rather than to amend 
and set forth these essentials, showing thereby that 
his cause of action was based upon a technical rath- 
er than upon a meritorious cause; and as the demur- 
rer in this case was a special demurrer -on_ the 
erounds of the uneertainty of the complaint, and,— 
we think the grounds of uncertainty cannot be de- 
nied,—the demurrer was unquestionably good, and 
we respectfully pray an affirmance of the Judgment 


«as to the first cause of action. 


DEMURRER TO SECOND CAUSE OF AC- 
TION. 


The second cause of action 1s likewise based up- 
on a written contract, which is a contract for the di- 
rect sale of property. 

Counsel in his brief on page 27 has stated that 
the two contracts set up in the two causes of action 
were interdependent, and that the eonsideration for 
the making of the contract ‘*B’’ was the making of 
momoract “‘ A’, 

Of course it is an elementary rule that it is the 
promise and not the fulfillment thereof that is the 
consideration of a contract, and as the party had al- 
ready contracted and promised to do certain work 


that was sufficient to make the other contract abso- 
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lutely binding, and plaintiff can yet complete exhibit 
Thy, 

“Tn contracts containing exeeutory consid 
erations or mutual promises, that is to say, in 
which a promise on the one side is given in con- 
sideration of a promise on the other, the mere 
promise, and not the performance of it, const?- 
tutes the consideration, strictly so called; ana 
the obligation of the one promise may be quite 
independent of the performance of the other.” 

9 Cyc. 642 b. 

Counse! has attempted by making a number of 
allegations to allege a cause of action and to state 
that the contract was different from what it explic- 
tly provides in its ters; but we subint that. was 
the written mstrinnent itself is made a part of the 
complaint and 1s complete in its terms, that it must 
be taken as the basis of the cause of action, notwith- 
standing the facet hat plaintiff has alleged it other- 
Wise. 

Counsel on page 28 of Ins brief calls attention to 
the facet that the contract provides that plaintiff 
shall burn the brush in the timber which he cuts, and 
savs that this is conclusive that this contract was de- 
yendent upon Evhibit A. This is nothing but a 
provision in the contract that the appellant will per- 


form the duty imposed upon tim by law and was 


placed in this instrument for the purpose of reliev- 
‘ng tle Stack-Gibbs Lumber company from any ha— 
fit) if the appellant failed to perform the duty 
enjoined upon lim: by the statutes of the state. Sub- 
division 30, Section 1605 of the Revised Codes of the 
State of Idaho as amended in 1909, found in the 
10th Session Laws of the State of Idaho, on page 
229, provides, among other things, as follows: 
eoe@mlOUo,) =~ hoes 3, Any mecrcon 
firm, or corporation engaged in the cutting and 
removing of timber, logs, ties, telegraph poles, 
wood or other forest products from lands with- 
in the State of Idaho, shall pile and burn or 
otherwise dispose of the brush, limbs, tops and 
other waste material incident to sueh cutting, 
which are four inches or under in diameter, and 
the times and methods of so doing shall be pre- 
scribed by the warden of the fire district in 


which said eutting shall be done.”’ 


The law then imposes a penalty for failing to 
do so, and the respondent company was simplv con- 
iracting that appellant should do this work to 1re- 
lieve itself of any responsibility therefor. 

The other provisions called attention to by ap- 
pellant we subini have no bearing upon the question 
and is und ubteciy meaningless, as the title to the 


tiinber beeame vested in the appellant upon paving 
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ifty cents stumpage therefor, and he had a right to 
remove it therefor, and any warrant of title or quict 
possession to nm theiéof has no bearing upon this 
FASC. 

his Honor, Judge Dietiich, in passing upon this 


eanse of action in the memorandum decision, said: 


“Coming now to the second cause of action. 
i do not think that sufficient facts are stated to 
entitle the plaintiff to recover under this canse 
of action. The two eontracts are mter-related, 
but it is clear that the defendant has not direct- 
ly breached the second contract, and if there has 
been any violation of it at all it is by reason of 
its neeessary connection with the other contract. 
So far as appears, the plaintifr could have at 
any time dene, and contd vet de, the work 
authorized by the second contract. He has not 
been interfered with, unless the interference 
with his performance of the first contract neces- 
sarily acts as an interference with his pei form- 
anee of the second. Tt 1s possible that the two 
jobs are so inter-dependent that one cannot be 
perfoimed without also performing the other, 
but the court eannot presume that sueh is the 
ease, Tf it is from a business standpoint im- 
practicable to Himber the classes of timber te- 


ferred to in the second contract without — alsin 


ae 


lumbering the classes referred to in the first 

contract, that fact should be made to appear. If 

such is not the fact, it is difficult to see how the 
plaintiff has in anv way been prevented from 
performing the second agreement.’’ 

Under this holding his honor sustained the de- 
murrer to the second cause of action. 

The grounds of the demurrer to the second cause 
ot acti «can be grouped under two principal heads: 

Ist. There is no allegation of a breach of the 
second contract ; 

“nd. This second contract is full and complete 
within itself, scting forth all of the terms thereof, 
and the pleading in this case is an attempt to inter- 
jeet into che wiitten contract terms which are not 
therein, namely, that this contract was dependent up- 
on the completion of the contract Ex. A, which the 
contract shows is not the fact, and is, therefore, an 
attempt to varv and change a written contiact by pa- 
rol, 

Under the first cause we submit this: That 
Mxiibit B, as set out in the complaint, is a complete 
contiact for the sale by the defendant to the plain- 
mit Of certain white fir, red fir, tamarack, spruce. 
hull pine end cedar timber upon certain land. The 
consideration for the sale of this timber was to be 


tty cents per thousand feet, board measure, whieh 


a 


was to he paid on the 10th of the month for all tim- 
be cut the preceding month. This contract was da- 
ted October 15, 1912, and has four vears in which to 
mun. EF the plaintiff desires to eut this lumber ar 
the present time he ean do so upon making payment 
therefor as provided in this contract. This contract 
fixhibit B, can be performed by the plaintiff wheth- 
ev the other contract has been breached by either 
party or not, as there is no provision in this contract 
providing that it shall beeome null or void in ease 
either party does not fulfill the contract upon which 
the first eanse of action is based. Until there is 2 
breach of the contract anv action brought cannot bs 
maintained, and the plaintiff im his second cause of 
action sets forth no breach of the contract whateve:, 
and under the expheit terms of the contract itself 
he has four vears in which to remove the timber, 
whieh time has not vet elapsed. 

Furthe: than that, if the plaintiff was prevent: 
ed fiom completing the contract set forth in the first 
cause of action by reason of the fault or neglect 
-f the defendant this would not exeuse the defen- 
dant fiom delivering to the plaintiff the timber men- 
tioned in the contract set forth in the second cause of 
netion. In other words, even if defendant had been 
euilty of a breach of the contract for logging this 


land this would not then abrogate the contraet set 
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forth as Exhibit B, but would give plaintiff just as 
inueh right to continue to cut that timber as if it had 
heen completed; and until defendant refuses to al- 
low plaintiff to cut this timber, which he has pur- 
chased under the terms of contract Exhibit B, he has 
no right of action against the defendant thereunder. 
Further than that the terms of this contract are ex- 
plicit, but notwithsanding this, in order to trv to 
make out a cause of action plaintiff has attempted 
to inject into his complaint facts to show that he de 
pended upon the money which he was to receive from 
the first contract to make the payments under the 
second contract. 

There is much included in the second cause of 
action which is wholly immaterial. For instance 
in paragraph one of the second cause of action he re- 
fers to and adopts paragraph three of the — first 
cause of action. zlmost the entire part of which is 
absolutely immaterial in the second cause of action. 
fn davagraph three of the second cause of action he 
refers to and adopts paragraphs four, five, six, and 
seven of the first cause of action, and paragraph 
four has. no connection whatever with the second 
cause of action. Five has no connection with the 
second eause of action, and that part of six which 
bas not been stricken out is wholly immaterial to the 


second cause of action. Seven has been stricken out 


entirely, leaving nothing in these paragraphs whieh 
ean or does add to in any manner the eause of action 
set forth in paragraph two, excepting that plaintiff 
did not secure from the Staek-Gibbs Lumber Com— 
pany any money with which he claims to be entitled 
to under the former contract, and as we eontend un- 
der the first cause of aetion that here is nothing ow- 
ing and that he is entitled to no money thereunder, 
{his has no effect. 

It is evident from a reading of the entire com- 
plaint that it is the intention of the plaintiff to 
charge that he had to depend entirely upon — the 
money which he was going to make ont of the con- 
tract ix, AW in order to purchase the timber speci- 
fied in the contract marked “Exhibit B’. How- 
ever much the plaintiff would desire to injeet this 
hito the pleading, there is the very elementary rule 
st where a contract provides for payments to be 
made the party cannot add to or change the terms 
of a written agreement by setting up these pavments 
were to be made out of any particular fund or ina 


particular manner. 


‘fA contiact of sale is also conclusive as to 
time, mode and terms of payment and cannot be 
varied or contradicted as to these things by pa- 
rol,” 

Lay, O10: 


23. 


‘We are of the opinion that the answer states 
no defense. The oral agreement set up im 
the answer was made at the same time of the 
notes. It would contradict or vary the terms of 
the written contract expressed in the notes, 
change their time of pavment, and make them 
payable out of a special fund. For this purpose 
it is incompetent and therefore no defense to 
an action on the notes.”’ 

Singer Manufacturing Co. vs. Potts 61 N. W. 
This was a ease in which the defendant attempt- 


ed to allege that the notes which they had given were 


to be paid out of a certain fund, but the court held 


it was no defense whatever. 


Ware vs. Cowells, 60 Am. Dee. 482. 

‘Jt is no ambiguity in the writing, and 
there ean be no resort to parol evidence to ascer 
tain the meaning of the parties, or the sense in 


which the words of the agreement were intend- 


ed, but they must be construed according to the 


context and the usage of the language. There 
is nothing either in the context or in the inten- 
tion of the parties, as shown upon the face of 
the instrument, indicating that the words were 


not used in their ordinary sense.’’ 


Hant vs. Gray, 41 N. W. 14, in which the parties 


attempted to show that payment was to be made dif- 


aanky 


ferent than that expressed in the written agreement, 
but the court refused to allow same to be done, 

Walker vs. Mach, 89 N. W. 338. 

‘Where a written agreement for the sale of 
an interest in an hotel, and the joint operation 
of the hotel, provides, without ambiguity, for the 
payment of a certain sum in a certain time for 
the interest so sold it is not competent to show, 
by parol that it was understood the payment 
was to be made out of the profits of the business 
or in any other manner not specified in the 
wiaiting.’’ 
smith vs. Kenp, 52 N. W..659, citing Sewer 

cases In support of this contention. 

This case is very applicable to the case at bar, 
as here the plaintiff in order to make out an action 
is attempting to plead and show that he was to make 
the payments for the timber which he purchased 
from the defendant out of the profit whieh he was to 
make from the logging contract, whereas the con- 
tract of purease is entirely silent upon this point, 
and it is therefore changing and varying the terms 
of a written agreement to hold that it was to be paid. 

As to the sceond cause of action we respectfully 
submit that the contract 1s one of bargain and sales 
foreertain timber which has four vears from the date 


thereof to mn, and no breach of this contract — is 


snoewn, Ard we respectfully submit that the whole 
cause of action pretended to be set forth in the sec- 
ond count is an attempt by the plaintiff to vary and 
change the terms of a written contract by attempt- 
ing to establish that the payments for the timber 
mentioned in the second contract were to be made 
out of certain funds wich he was to reeeive and 
which he might have as a profit on another contract, 
and which nct only vary and change the terms of the 
written eontiact itself, but is a contingency based 
upon a contingency wholly remote and speculative 
2s to whether or not he ever could have made any 
profit, and if he had made any profit whether or 
aot he would have invested it in this timber and ac- 
quired the title, and is but a remote possibility and 
not a probability, and is not sufficient to base any 
clement of damage thereon. 


We respectfully submit to this honorable court 
thai the honceirable District Judge was right in his 
ruling andl that the judgement of the lower court in 
cisioissing this action should be affirmed. 

Respectfullv submitted, 


Residénee and P. O. Address: 


Coeur ew), 
Mies VA thors LLEL 


a ae aes — i a a ee ee ae ee 


Residence and P. O. Address: 
Spokane, Washington ; 
Attornevs for Respondent. 
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